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V. : UNI T DEBT ACT
Kennet h A. Bundy, Richard
Li ni nger and Mark Vrahas,
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Conmmi ssi oners : LGUDA Docket No. 11

DEPARTMENT' S OPI Nl ON AND ORDER




| NTRODUCTI ON

Bef ore the Department of Community Affairs (hereinafter the
Department) is a Petition for Declaratory Order filed by a taxpayer,
Carl A Belin, Jr., challenging the validity of a resolution enacted
by the Cearfield County Board of Conmi ssioners, Kenneth A Bundy,

Ri chard Lini nger and Mark Vrahas. The Petition was filed pursuant
to section 901 of the Local Government Unit Debt Act, the act of
April 29, 1978, P.L. 124, No. 52, as anended, 53 P.S. § 6780-1

et seq.

The Petition for Declaratory Order was filed with the Depart nent
on January 20, 1982 and chal l enged the validity of a resolution
adopted on January 11, 1982 by the Cearfield County Board of
Conmi ssi oners expressing their intent to issue bonds in the anpunt
of $850,000. The resolution was a prelimnary authorization to
i ncur debt and was enacted pursuant to Section 402 of the Loca
Government Unit Debt Act. A Respondents' Answer and New Matter to
Petitioner's Conplaint and Petition for Declaratory Order was filed
with the Department on behalf of the Clearfield County Comn ssioners
on February 8, 1982. The Respondents' Petition for Declaratory
Order requested the Departnent to i ssue a declaratory order stating
that the proposed bond i ssue would be valid general obligation
nonel ectoral debt of the County pursuant to the Local Governnent
Unit Debt Act. On February 16, 1982, the petitioner subnmitted a
Reply to New Matter and Answer to Petition for Declaratory Order
to the Departnment.

The hearing for this case was held before the Departnent on
March 4, 1982. Counsel for the parties have subnmitted briefs and
reply briefs in support of their positions.

FI NDI NGS OF FACT

A Counsel for the parties stipulated to the follow ng facts:

1. The Clearfield County Jail ("Jail") was authorized
in 1979, and was built fromthe $1, 900, 000 fund derived
froma general obligation Bond i ssue and $2, 500, 000 of
the cost was derived fromrevenue-sharing funds on hand.
At that time, the Board of County Commi ssioners of the
County of Clearfield was conposed of Harris Breth,
Ri chard Lini nger, and Kenneth Bundy.

2. The Jail was built and paid for with the proceeds
of the $1, 900,000 general obligation bond issue and
t he $2,500,000 of revenue-sharing funds on hand, as

of April, 1981, with a few exceptions not here
rel evant.
3. After the nonies were expended, as descri bed

above, discussions between the Commi ssioners and
their advisors as to consideration of financing a
portion of the cost already paid with revenue-
sharing nmoni es began within the next several nonths.

4, After budget hearings for the 1982 budget were
hel d in Novenber, 1981, it was apparent that the
Commi ssioners faced an $850, 000 revenue shortfall



A deci sion was nmade to float a $850, 000 bond issue

to otherw se cover the revenue shortfall for current
expenses for 1982 and, if funds remain available from
this source, for current expenses of 1983.

5. The County's Local Governnment Unit Debt Act
("Debt Act") purpose for floating the $850, 000 bond
i ssue was to restore revenue-sharing funds expended
earlier in the construction of the Jail

6. The general obligation bond issue of $850, 000
will not be used to retire or refund any County
bonds or notes within the neaning the (sic) Section
1110 of the Debt Act.

7. The general obligation bond, issue is intended
to have a termof twenty ( 20) years.

8. The Board of County Conmi ssioners of the County
of Clearfield have not secured the approval of the
Court of Common Pleas of Clearfield County to fund
the bond issue under Section 510 of the Debt Act.

B. The County intends to place the proceeds fromthe bond issue
in a Federal Revenue Sharing Fund account.

C. Presently, there are no funds in the Federal Revenue Sharing
Fund account.

D. The Department takes notice of the ordinance enacted by the
Clearfield County Conmi ssioners on March 24, 1979 authorizing the
i ncurrence of non-el ectoral debt by the issuance of genera
obligation bonds in the amount of $1,900,000 for the construction
of a correctional facility.

E. The ordi nance referred to in precedi ng paragraph D specifi-
cally stated that Clearfield County determ ned to provide funds
toward the costs of the project by utilizing approxinmately

$2, 500, 000 of federal revenue sharing funds.

F. The revenue sharing funds were not intended to be advances
froman account which was to be repaid later with the proceeds

of a bond issue.

CONCLUSI ONS CF LAW

The purpose of the proposed i ssuance of General Obligation
bonds in the amount of $850,000 to restore funds to a Revenue
Sharing Fund Account is not an authorized purpose under the Loca
Governnent Unit Debt Act.

DI SCUSSI ON

In 1979, the Cearfield County Board of Conmi ssioners (the
"Comm ssi oners") authorized the financing and constructi on of the
Clearfield County Jail. The Comm ssioners financed the jail's
construction by authorizing a $1.9 mllion bond issue and by
utilizing $2.5 mllion of federal revenue sharing funds. Now, in
1982, the Conm ssioners want to restore $850,000 to the Revenue
Sharing Fund account by the issuance of general obligation bonds
in the anpbunt of $850, 000.



The issue is whether under the Local Government Unit Debt
Act Clearfield County has the authority to i ssue general obliga-
tion bonds for the purpose of restoring nobnies to a Revenue Sharing
Fund account when the revenue sharing funds had been used towards
financing the construction of the County’'s correctional facility.
The County receives its general authority to borrow under
the County Code. However, the Local Governnent Unit Debt Act
provi des the nethods, procedures, and limtations which a County
nmust adhere to in order to borrow. Section |1 05(c) of the Act
provi des that a | ocal governnent has the

"...power and authority to issue bonds or notes

and nake guaranties) |eases) subsidy contracts or

ot her agreenents evidencing the acquisition of
capital assets payable out of taxes and ot her
general revenues) to provide funds for and towards
the cost of or the cost of conpleting any project

or conbi nation of projects which such | oca
government unit is authorized to own, acquire,
subsi di ze, operate or lease, or to participate in
owni ng, acquiring, subsidizing, operating or

| easing with others, to issue tax anticipation
notes and fundi ng bonds or notes as herein provided,
and to contract insurance covering the risks of
nonpaynent of principal) interest and prem um of
bonds, notes, tax anticipation notes and guaranties."
(Enphasi s added.)

Consi dering the foregoing categories, the only category
whi ch may be applicable to the proposed borrowing is to provide
funds towards the cost of a project. The question then is
whet her restoring funds to the Revenue Sharing Fund account is
bei ng used towards the cost of a project.

First, "project” is defined in section 102 (c) (12) of the
Act as foll ows:

"'Project' means (i) any item of construction

acqui sition, extraordinary maintenance or repair

whi ch has been undertaken by a | ocal government

unit, (ii) any prelimnary studies, surveying,

pl anni ng, testing or design work for any such, (iii)
any lands or rights in land to be acquired, (iv) any
furni shi ngs, machi nery, apparatus or equi prment
normal ly classified as capital itenms, but such itens
nmust have a useful life of five years or nore if
financed separately and not as a part of a construction
or acquisition project, (v) the local governnment unit's
share of the cost of a project undertaken jointly with
one or nore other |ocal governnent units or the
Conmonweal th or one of its agencies, (vi) funding

or refunding of debt incurred for any or all of the
foregoi ng purposes, or (vii) any conbinati on of any

or all of the foregoing, as any or all of the above
may be designated as a project by the governing body
for the financing of which it desires to incur debt.
The termshall also include any deficit to be funded
by bonds or notes as provided herein, or the



creation of a revolving fund for specific inprovenents.
Where a | ocal governnment unit has adopted a capita
budget, the term project shall nean any unfunded
portion of the capital budget sel ected by ordi nance
for current refunding.

The purpose of the proposed bond i ssue does not on its face fal
within the scope of the foregoing definition of "project".

However, for the sake of argunment et us assume the County's
position that the "project" is the construction of the correctiona
facility for purposes of section 102(c)(12) is correct. Then, the
i ssue narrows to whether the purpose of the proposed bond issue falls
within the definition of "cost of a project".

The cost of a project” is defined in section 107:

"...The cost of a project shall include the anmount

of all payments to contractors or for the acquisition
of a project or for l|ands, easements, rights and

ot her appurtenances deened necessary for the project,
fees of architects, engineers, appraisers, consultants,
financial advisors, and attorneys incurred in
connection with the project financing costs, costs

of necessary printing and advertising, the costs of
prelimnary feasibility studies and tests, cost
estimates, and interest on noney borrowed to finance
the project, if capitalized, to the date of

conpl etion of construction and, if deened

necessary, for one year thereafter, amounts to

be placed in reserve funds, if any, a reasonable
initial working capital for operating the project

and a proper allowance for contingencies.”

The proposed restoration of funds to a Revenue Sharing Fund account
does not qualify as a “cost” under section 107. For exanple, the
proceeds of the proposed bond issue are not going to be used for
the actual construction of the correctional facility or towards
prelimnary studies as the facility is already built. The proceeds
are not going to be used for funding or refunding ,of any debt or
interimfinancing incurred in the construction of the jail. The
proceeds are actually intended to be used to cover a shortfall in
the County's 1982 operating budget. In addition, the proposed bond
issue is not a situation where the proceeds are to be used for

repl aci ng advances from ot her funds which were used for the costs
of the project. The County has specifically stated that the
revenue sharing funds were not advances. Furthernore, the proposed
bond i ssue and the restoration of funds is not a tenporary noving
of funds from one account to another during the sane budgetary and sane
fiscal year.

The County contends that the finance structure for the
correctional facility is being changed froma higher ratio of
"pay-as-you-go" financing to a higher ratio of "pay-as-you-use”
financing. This new structure is supposed to be nore equitable
to present taxpayers. The County proposes that such change is
within the County's responsibility and discretion in handling its
fiscal affairs.

The Departnent recognizes that the County has the discretion
and duty to determine its fiscal policy and perhaps a change in



the finance structure would be nore equitable to the present

t axpayers. However, the County has authority to issue bonds and
notes only under the requirenents and procedures of the Local
Government Unit Debt Act (sections 105 and 1304); and the Local
Government Unit Debt Act does not allow borrowing on a long term
basis for the purpose of the proposed bond issue.

CRDER

AND NOW this 13th day of April, 1982, the Departnent of
Community Affairs hereby declares that the purpose of the
proposed $850, 000 bond issue, prelimnarily authorized by a
resol ution enacted by the Clearfield County Comni ssioners on
January 11, 1982, is not valid under the Local Governnent Unit
Debt Act.

SHI RLEY M DENNI S
Secretary
Depart nent of Community Affairs

Date Issued: April 13, 1982



