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| NTRODUCTI ON

Thi s proceedi ng i nvol ves a request by Bensal em Townshi p, Bucks
County, for the approval of two (2) proceedings submtted to the Departnment of
Conmmunity Affairs under the Local Governnent Unit Debt Act, 53 Purdon’s
Statutes 8§86780-1 et seq. One proceedi ng sought the approval of the Departnent
to i ssue bonds in the principal anpunt of $27,802,096.90, and to excl ude that
debt fromthe nonel ectoral debt of the Township as self-liquidating debt. The
second proceedi ng requested approval of a Limted Guaranty Agreenent with
respect to those bonds, and exclusion of any obligations created by that
Agreenent as self-liquidating debt. The purpose of the proceedings was to
enabl e the Township to assunme the obligations of the Bensal em Township
Authority in connection with a proposed takeover of the Authority by the
Townshi p.

oj ections to the approval of the proceedings were filed by the
Bensal em Township Authority, as well as by a nunber of residents and taxpayers
of the Townshi p.

In response to the pleadings filed, the Secretary of Comrunity
Affairs designated a hearing officer. Five (5) hearings were held: on
April 22, 1985, and May 10, 1985 in Doyl estown; on May 30, 1985, and
Cct ober 10, 1985, in Harrisburg; and on Cctober 25, 1985, in Phil adel phia.
Except for the May 30 hearing, testinony was received on thee occasions. At
t he concl usion of the hearings, briefs were submitted by both sides,
acconpani ed by proposed findings of fact and conclusions of law. The findings
of fact of the Departnent will be nmade initially, followed by its concl usions
of law. A discussion of the reasons for its decision will ensue.

FI NDS OF FACT

1. Bensal em Township Authority (hereinafter referred to as the
“Authority”) is a municipal authority organi zed and existing pursuant to the
Muni ci pal Authorities Act, Act of May 2, 1945, P.L. 382, as anended
(hereinafter referred to as the “Minicipal Authorities Act”).

2. Bensal em Township is a Second C ass Township | ocated i n Bucks
County, existing under and pursuant to the Second C ass Townshi p Code, Act of
May 1, 1933, P.L. 103, as re-enacted and anended.

3. The Authority owns and operates a water and sewer systemw thin
the proxinmity of Bensal em Pennsyl vani a.
4. In conjunction with the Authority’'s ownership and operation of

its water and sewer systemfacilities (hereinafter referred to as the
“Authority’'s facilities”), the Authority has incurred various obligations

i ncluding, but not limted to, the obligations incurred with respect to the
Authority's “Water and Sewer Revenue Refundi ng Bonds, 1978 Series”
(hereinafter referred to as the “1978 Authority Bonds”.

5. The 1978 Authority Bonds are outstanding as of the date of this
deci si on.
6. The Townshi p, on March 6, 1984, enacted an ordi nance pursuant to

818(A) of the Municipal Authorities Act, and signified its desire to acquire
the assets and assune the obligations of the Authority with respect to the
Authority's facilities, and operations.

7. After the Authority refused to transfer its facilities to the
Townshi p, the Townshi p, on March 22, 1984, instituted an action in mandamnus
agai nst the Authority seeking to conpel the Authority to transfer its
faciliti es—Bensal em Townshi p v. Bensal em Townshi p Authority, Court of Common
Pl eas, Bucks County, No. 84001866 (hereinafter referred to as the “Mandanus
Action”).




8. The Mandanus Action was voluntarily discontinued by the Township
on or about March 4, 1985.

9. On February 4, 1985, the Townshi p enacted an ordi nance
aut horizing and directing the issuance of a series of Water and Sewer Revenue
Bonds, Series of 1985, in the aggregate principal amunt of $27,802,096.90
(hereinafter referred to as the “Townshi p Bonds”), for the purpose of
def easing the 1978 Authority Bonds, so as to enable the Township to acquire
the assets and facilities of the Authority.

10. Pursuant to these proceedings (hereinafter referred to as the
“Revenue Bond Proceedi ngs”), the Townshi p seeks approval of the issuance of
Sewer and Water Revenue Bonds, Series of 1985, in the aggregate principa
amount of $27, 802, 096.90, by the Township, and the exclusion of the Township
Bonds fromthe nonel ectoral debt of the Township, pursuant to Section 205 of
the Debt, as constituting self-liquidating debt.

11. On February 4, 1985, the Townshi p enacted an ordi nance
(hereinafter referred to as the “Limted Guaranty Proceedi ngs”) authori zing
and directing the Township to execute and deliver a Linited Guaranty
(hereinafter referred to as the “Limted Guaranty”) between the Township, as
guarantor, and Frankford Trust Conpany, as paying agent under the Bond
Ordinance. The Limted Guaranty is to be executed and delivered in connection
with the Bond Ordi nance and the issuance of the Townshi p Bonds.

12. Pursuant to these proceedi ngs, the Township is seeking approva
of the issuance of a Linmted Guaranty of the Township with respect to the
Townshi p Bonds, and the exclusion of the Linted Guaranty fromthe
nonel ectoral debt of the Township, pursuant to Section 206 of the Debt Act, as
constituting self-liquidating debt.

13. On February 13, 1985, the Revenue Bond Proceedi ngs and the
Limted Guaranty Proceedings were filed with the Department of Conmunity
Affairs (hereinafter referred to as the “Departnent.”)

14. The Townshi p’s Revenue Bond Proceedi ngs consisted of the
foll owi ng docunents:

(a) Transmittal letter to the Departnent dated February 11, 1985;

(b) Applications to the Departnent for (1) approval of revenue
bonds, and (2) exclusion of nonel ectoral debt under §205 of
t he Debt Act;

(c) Proof of first advertisenment of the Townshi p ordi nance dated
February 4, 1985, authorizing issuance of the Townshi p Bonds
(hereinafter referred to as the “Bond Ordi nance”);

(d) t he Bond Ordi nance;

(e) Proof of second advertisenent of the Bond O di nance;

(f) Townshi p Ordi nance No. 323;

(9) Advertisenment of O dinance No. 323;

(h) Bond Purchase Contract between the Townshi p and Butcher &
Singer, Inc., Underwiter;

(1) Letter of Butcher & Singer, Inc., included as part of the Bond
Pur chase Contract;



(j) Debt Statenent and Borrow ng Base Certificate;
(k) Escrow verification;

(1) Section 205(1) certification of the Township Board of
Super vi sors;

(m Section 205(2) certification of Butcher & Singer, Inc.; and

(n) Section 205(3) Opinion of Robert H Long, Jr., Esquire, Bond
Counsel .

15. The Township’s Linited Guaranty Proceedi ngs consisted of the
foll owi ng docunents:

(a) Transmittal letter to the Departnent dated February 11, 1985;

(b) Application to the Departnment of (1) approval of Limited
Guaranty, and (2) exclusion of nonel ectoral debt under 8206 of
the Debt Act;

(c) Proof of first advertisenment of Township ordi nance dated
February 4, 1985, authorizing issuance of the Limted Guaranty
(hereinafter referred to as the “Linmted Guaranty O di nance”)”

(d) Limted Guaranty Ordinance;

(e) Proof of second advertisenment of Limited Guaranty O di nance;
(f) Limted Guaranty;

(9) Debt Statenent and Borrow ng Base Certificate; and

(h) Section 206 certificate of Township Engi neer.

16. On March 1, 1985, the Township filed and certified amended Debt
Statenments and Borrowi ng Base Certificates.

17. On February 27, 1985, the Bensal em Township Authority and CGeorge
and Betty Monaghan, et al., (hereinafter referred to as the “citizens” each
filed Conplaints with the Departnent pursuant to Section 901 of the Debt Act,
chal | engi ng the Townshi p’s Proceedi ng.

18. On March 18, 1985, on request of the Conplainants, the
Department permitted di scovery to be conducted in accordance with the Rul es of
Admi ni strative Practice. The Department subsequently issued subpoenas
directing certain individuals to appear for depositions.

19. Depositions were taken by both parties.

20. On or about April 12, 1985, the Township filed with the
Department a “Consul ting Engi neer’s Financial Report,” dated February 1985, as
part of its Proceedings.

21. On April 16, 1985, the Conplainants filed with the Departnment
Amended Conpl ai nts asserting an additional cause of action sounding in fraud
and m srepresentation.



22. Formal hearings were conducted, pursuant to the Pennsyl vania
Rul es of Administrative Practice, on April 22, 1985, and May 10, 1985, in
Doyl est own, Pennsylvania, on May 30, 1985, and Cctober 10, 1985, in
Harrisburg, Pennsylvania, and on Cctober 24, 1985, in Phil adel phi a,
Pennsyl vani a, after which the record was closed. No testinony was taken at
the May 30 heari ng.

23. The foll owi ng persons testified during the course of the
heari ngs:

(a) Janmes N. Darrah, Townshi p Engi neer;

(b) Thomas D. Zoidis, Butcher & Singer, Inc., Underwiter;

(c) Mary Komada, Township Supervi sor;

(d) George Ciotti, Township Supervisor;

(e) G Roger Bowers, Esquire, menber of the Authority;

(f) J. R Hanna, CPA, Authority Accountant;

(9) Em| F. Toften, Esquire, Township Solicitor;

(h) Mar gar et Francano, Conpl ai nant and taxpayer of Bensal em Townshi p;

(1) Dodi e Rahill, Conplainant and taxpayer of Bensal em Townshi p;

(j) Robert A. Dewey, Conpl ainant and taxpayer of Bensal em Townshi p;

24, The following exhibits were adnitted into evidence as part of the
i nstant record:

Desi gnati on Descri ption

Al Section 205 Certificate

A-2 Section 206 Certificate

A-3 Carrol |l Engi neering Report

A-4 Personal Notes of James Darrah

A-5 1985 Authority Annual Budget

A-6 1983 Authority Financial Statenent

A7 Consul ti ng Engi neer’s Financial Report

A-8 Trust Indenture of Authority (1978)

A-9 Agreenent with Union Planters National Bank

A-10 Agreenent with Bucks County Sewer & Water
Aut hority

A-11 Agreenent with City of Phil adel phia

A- 16 M nutes of March 11, 1985, neeting of the
Townshi p Board of Supervisors

A-17 M nutes of March 18, 1985, neeting of the
Townshi p Board of Supervisors

A- 18 M nutes of February 4, 1985, neeting of the
Letter dated March 8, 1984

A- 20 Letter dated March 8, 1984

A-21 Townshi p Ordi nance No. 323

A- 27 Prelimnary Oficial Statenent

A- 28 Authority Letter

A- 29 Curriculum Vitae of John Hanna



A- 30 Chart

A- 31 Decl arat ory Judgnment Conpl ai nt

A- 32 Petition

A- 33 Tape of February 4, 1985, neeting of the
Townshi p Board of Supervisors

A- 34 Amplified Tape of February 4, 1985, neeting
of the Townshi p Board of Supervisors

A- 35 Transcript of portion of the February 4,

1985, neeting of the Township Board of
Supervi sors
T-1 Townshi p Proceedi ngs (Consol i dat ed)
T-2 Curriculum Vitae of Janes N. Darrah
T-3 Letter from Bucks County Sewer & Water
Aut hority's Solicitor

25. The Conpl ai nants have alleged that the two (2) Proceedings filed
by the Township are invalid for the foll owi ng reasons:

(a) That the bonds are not being issued for a proper public purpose;

(b) That the Debt Act does not confer upon the Township the power to
“refund” the 1978 Authority Bonds and, therefore, that the bonds
are not properly issued under the Act;

(c) That the Limted Guaranty Agreenent is invalid under the Debt
Act;

(d) That the debt evidenced by the Townshi p Bonds, as well as the
Limted Guaranty Agreenent, is not excludable as
sel f-1iquidating debt;

(e) That the Bond Ordi nance was procured by fraud; and

(f) That the Bond Ordinance inposes an unlawful and unconstitutiona
t ax.

26. The Conpl ai nants have al so argued that the action of the
Proceedi ngs shoul d be del ayed so that Stephen Kelly, former Chairnman of the
Bensal em Townshi p Comi ssions, can be located to testify.

27. The purpose for the issuance of the Townshi p Bonds and the
Limted Guaranty is the acquisition of the facilities fromthe Authority
pursuant to Section 18(A) of the Authorities Act.

28. The Townshi p Bonds were not procured by fraud.

29. The Township Bonds and the Limted Guaranty constitute
self-liquidating debt within the nmeaning and intent of the Debt Act.

30. The Townshi p Bonds and the Limted Guaranty are in accord with
the requirenents of the Debt Act.
31. The Conpl ai nants had anpl e opportunity over a period in excess

of seven (7) months, to produce the testinony of Stephen Kelly, either in
person, by tel ephone, or by deposition

CONCLUSI ONS CF LAW

1. The Department has subject nmatter jurisdiction over the instant
adm ni strative proceedi ngs pursuant to Section 901 of the Debt Act; 53 P.S.
86780-401 (Supp. 1985).



2. The Departnent has exclusive jurisdiction to hear and detern ne
all procedural and substantive matters arising fromthe Proceedi ngs of the
Townshi p taken pursuant to the Debt Act, including without [imtation, the
regularity of the Proceedings, the validity of the Township Bonds, and the
legality of the purpose for which the Townshi p Bonds are to be issued.
Section 901(b) of the Debt Act; 53 P.S. 86780-401(b) (Supp. 1985).

3. The Departnent has the power to approve or di sapprove the
Proceedi ngs of the Township or to direct correction as provided in Section 805
of the Debt Act. Section 901(b) of the Debt Act; 53 P.S. 86780-401(b) (Supp
1985).

4, A determnation by the Departnent is conclusive and binding as
to all procedural and substantive matters which were, or could have been
presented to the Departnent in these Proceedings. Section 901(b) of the Debt
Act; 53 P.S. 86780-401(b) (Supp. 1985).

5. Conpl ai nants have the burden of asserting the invalidity of the
Townshi p’s Proceedings. Section 901(a) of the Debt Act; 53 P.S. 86780-401(a)
(Supp. 1985).

6. The documents constituting the Townshi p’s Proceedi ngs were
properly admitted into evidence. 1 Pa. Code 835.161, 8§35.162 and §35. 164.
7. The Township is enpowered and aut horized to issue the Township

Bonds and the Limted Guaranty to provide funds for and towards the cost of
any project which the Township is authorized to acquire, own or operate.
Section 105(c) of the Debt Act; 53 P.S. 86780-5(c) (Supp. 1985).

Section 102(c)(12) of the Debt Act; 53 P.S. 86780-2(c)(12) (Supp. 1985).

8. The Township is authorized and enpowered to acquire, own and
operate sewer and water facilities pursuant to the relevant sections of the
Second C ass Township Code. 53 P.S. 865101 et seq.

9. Pursuant to Section 18 of the Minicipal Authorities Act, 53 P.S.
8321, a municipality that created an authority may lawfully direct that
authority to convey its project to the municipality if the project is of a
character which the nunicipality is enpowered to establish.

10. The Townshi p has agreed to assune all of the obligations
incurred by the Authority with respect to the facilities by virtue of the
provi sions of Townshi p O dinance Nos. 322 and 323 and the bal ance of the
Proceedings. 1d.; Exhibit T-1; Exhibit “A” of the Authority’'s Conplaint.

11. For purposes of the Debt Act, the acquisition of the Authority’s
facilities by the Township is a valid and | egal purpose for the issuance of
t he Townshi p Bonds and the Limted Guaranty. Section 901(b) of the Debt Act;
53 P.S. 86780-401(b) (Supp. 1985). Section 18(A) of the Authorities Act;

53 P.S. 8321(A) (1974).

12. The Departnent has jurisdiction to detern ne whether the Bond
Ordi nance, as alleged in the Conplainants’ Amended Conplaint, is invalid as
havi ng been procured through fraud.

13. The | egal elements of a cause of action in fraud consist of:

(a) A fal se representation of a material fact, Shane v. Hof fman, 227
Pa. Superior C. 176 (1974);

(b) A fraudul ent utterance thereof, Savitz v. Winstein, 395 Pa. 173
(1959);

(c) Intent to induce reliance upon the representation, Thomas v.
Seaman, 451 Pa. 347 (1973);

(d) Actual know edge of the falsity of such statement or reckless
i gnorance thereof, Shane, supra;




(e) Justifiable reliance, Shane, supra;

(f) Actual dammges, Savitz, supra;

14. Evi dence of fraud nust be clear, precise and indubitable.
Laughlin v. MConnel, 201 Pa. Superior C. 180, 191 A 2d 921 (1963).
15. A muni ci pal ordinance is presuned valid and constitutional

Judd v. Zoning Hearing Board of M ddl etown Township, 74 Pa. Commonwealth C
535, 460 A 2d 404 (1983).

16. Conpl ai nants have not denonstrated that the Bond Ordi nance or
ot her portions of the Proceedings are invalid on the basis of fraud or
nm srepresentation.

17. The Bond Ordi nance is valid and constitutional

18. The Townshi p Bonds constitute self-Iiquidating debt.
Sections 102(b) (1) and 205 of the Debt Act; 53 P.S. 8§6780-102(b)(1) and
8§6780-55 (Supp. 1985).

19. The Limted Guaranty constitutes self-1iquidating debt.
Sections 102(b) (1) and 206 of the Debt Act; 53 P.S. §6780-102(b)(1) and
86780-56 (Supp. 1985).

20. The Proceedi ngs conply with the | egal requirenents of
Section 205 of the Debt Act. 53 P.S. 86780-55 (Supp. 1985).

21. The Proceedi ngs conply with the | egal requirenents of
Section 206 of the Debt Act. 53 P.S. 86780-56 (Supp. 1985).

22. The Bond Ordi nance does not inmpose an illegal or
unconstitutional tax.

23. Conpl ai nts chal | engi ng the proceedi ngs of a | ocal governnent

unit nay not be filed with the Departnent at any tinme later than fifteen (15)
days after the date of the subm ssion of such proceedings, or five (5) days
after the date of the |ast subm ssion of any corrected docunent or
certification to the Department. Section 901(a) of the Debt Act; 53 P.S.
§6780-401(a) (Supp. 1985).

24, The issue of whether or not Stephen Kelly was not a resident of
t he Township, invalidating his vote relative to the Bond O di nance and the
Limted Guaranty Ordi nance, is an entirely new cause of action or “conplaint,”
raised for the first tine in Conplainants’ Brief filed several nonths after
the | ast subm ssion of the Townshi p’s Proceedi ngs.

25. The issue described above is barred as untinely in accordance
with Section 901 of the Debt Act. 53 P.S. 8§6780-401(a) (Supp. 1985); In re:
Bor ough of Bl akely, 41 Pa. Commonwealth Ct. 1, 398 A 2d 237 (1979).

DI SCUSSI ON

After a thorough review of the volum nous record in this matter, it
is the conclusion of the Departnent that approval should be given to the two
(2) sets of Proceedings that were filed by the Township of Bensalem Although
t he Conpl ai nants have all eged a number of grounds upon whi ch these Proceedi ngs
shoul d be di sapproved, it is the conclusion of the Departnent that none of
t hose bases warrants a w t hhol di ng of approval .

First, Conplainants have alleged that the Proceedings filed with the
Departnment were inmproperly admtted into evidence. Sinply stated, these
Proceedi ngs are the subject of the controversy. Those were the subjects on
whi ch the Conplaints were filed, |leading to the scheduling of hearings and the
recei pt of testinmony and evi dence.

By raising an issue as to the admissibility of the two (2) sets of
Proceedi ngs, the Conplainants are in effect addressing the issue of burden of
proof. The Departnent inposed upon the Conpl ai nants the burden of com ng
forward with reasons why the instant Proceedi ngs should not be approved.



Since the defects alleged to exist in the Proceedi ngs were not apparent on
their face, this action was correct.

It is clearly contenplated in the Debt Act, as well as the Rules of
Admi ni strative Practice, that the burdens of production and proof are on the
conplainants in an action brought pursuant to Section 901 of the Debt Act.
Section 901(a) provides that there may be filed “a conplaint asserting the

invalidity of such proceedings.” The Conplainants nust, therefore, assert and
denonstrate the alleged “invalidity of such [P]roceedings.” The Rules of

Admi ni strative Practice also provide that the “conplainant” shall proceed to
establish its case as before any other tribunal. “In hearings upon

applications, formal conplaints, or petitions, the conplainant, petitioner

or other party having the burden of proof, as the case nmay be, shall open and
cl ose, unless otherwi se directed by the presiding officer.” 1 Pa. Code

835. 125(a).

Furthernore, as in judicial foruns, the actions of a nunicipality are
presunptively valid, and the burden of overcoming that presunption is always
upon the conplainant. See, e.g., Wber v. Philadel phia, 437 Pa. 179, 262 A 2d
297 (1970); den Riddle Park, Inc. v. Mddletown Township, 11 Pa. Comronwealth
Ct. 574, 314 A 2d 524 (1974); SICA V. Philadelphia, 30 Pa. DD & C. 3d 371 (C. P
Phila. 1982).

Second, the Conpl ai nants have contended that the original Township
Bond issue is not being issued for a proper public purpose.

Al t hough a great deal of tinme was devoted in this natter to issues
rel evant to the proposed “takeover” of the Authority by the Township, it is
not necessary to decide the validity of that proposed action in order to grant
approval to the instant proceedings. It is clear, under Section 18(A) of the
Muni ci pal Authorities Act, 53 P.S. 321(A), as well as Sections 501 and 730 of
the Second C ass Townshi p Code, that Bensal em Township is legally authorized
to own and operate a water and sewer system It is also legally authorized to
acquire one froma municipal authority that it created.

The power of a nmunicipality to assune the assets and obligations of
an authority has been recogni zed by Comopnwealth Court. Cearfield Borough v.
Clearfield Park Authority, 40 Pa. Commonwealth Ct. 191, 285 A . 2d 532 (1971),
affd. per curiam451 Pa. 585, 301 A 2d 372 (1978). The existence of such
power has al so been acknow edged by the Court of Common Pl eas of Bucks County,
Lower Sout hanpton Townshi p v. Lower Sout hanpton Minicipal Authority, 39 Bucks
Co. L.R 74 (1982).

Therefore, the lawin this Commobnwealth is sufficiently clear that
t he purpose for which the Townshi p bonds are proposed is a proper public one
to warrant approval of the present proceedings. It is not necessary for the
Departnment to address any reasons why the takeover in this particular case
shoul d not occur in order to conclude that the Township’'s Proceedi ngs are
legal ly sufficient.

In this regard, Conplainants have al so argued that the bonds are not
being i ssued for a proper public purpose because revenues fromthe project

wi Il be available for general Township purposes.

A review of the Townshi p Ordi nance nakes it clear that such an event
could occur, if at all, only after all other obligations of the bond issue are
met. |In that event, questions of legality would have to be determ ned by the

Township Solicitor and Bond Counsel

Al t hough this issue was the subject of extensive discussion on the
record, there is no substantial evidence, as Conpl ai nants have inplied, that
the Township intends to acquire the Authority to enhance its own revenues.
The specul ative possibility that at some future point the project nay generate
surplus revenues for Township coffers is not, at this tinme, an appropriate or
rel evant issued with respect to the Department’s approval of the present
proceedi ngs. Under any circunstances, the Township has taken the position



that such a usage of revenues woul d be inperni ssible.

Third, Conplai nants have argued that the debt represented by the
Townshi p Bonds and by its Limted Guaranty is not self-liquidating. 1In this
regard, it is essential to note that the primary purpose of the Townshi p Bonds
is to provide funds to defease outstanding bonds of the Authority. The
Townshi p Bonds would then be paid fromrevenues of the Authority. Despite
ext ensi ve testinony on the subject, the Conpl ai nants have not denobnstrated
that these revenues are inadequate to neet debt service. To the contrary,
debt service on the Township Bonds is very close to existing Authority debt
service. Further, the Authority’s own witness, M. Hanna, produced a chart
(EXH BIT A-30) that indicated that the Authority had accunul ated substantia
reserves which would be available in the future, if needed, to neet debt
servi ce.

Self-1iquidating debt is defined by Section 102(b)(1) of the Debt
Act. That section reads as follows:

“Sel f-1iquidating debt” neans debt payable solely from
rents, rates or other charges to the ultimte users of the
project, to be financed in whole or in part by such debt,
or payable solely fromspecial |evies or assessnents of
benefits lawfully earmarked exclusively for the purpose.
The term al so includes debt or any portion thereof at the
time qualified as self-liquidating pursuant to this act,
whet her or not solely payable fromsuch sources. The term
“ultimate users” includes the | ocal government unit itself
only where its use of the project is incidental to the use
of the project by other users.

53 P.S. 86780-2(b) (1) (Supp. 1985) (enphasis added). Pursuant to this
definition, debt is “self-liquidating” if it is payable fromall sources other
t han, perhaps, general tax revenues. Conplainants have chal |l enged the
proposed utilization of interest earnings to pay debt service on the proposed
Townshi p bonds. However, the use of debt service reserve funds, construction
funds, escrow funds, etc., is a compn practice in nmunicipal finance. The use
of earnings fromsuch funds to pay debt service is also common. It is clearly
not prohibited by the Debt Act.

Simlarly, the Township's Linited Guaranty should be treated as
self-liquidating. Such an obligation is payable from bond proceeds held in
escrow, and accumrul ated earnings, until defeasance of the Authority Bonds.
Subsequently, any claimthat nmay arise out of that Guaranty will be satisfied
by revenues fromthe project.

The Townshi p Bonds standi ng al one are “revenue bonds,” as defined in
Section 102(C)(13), neaning “a bond or note payable solely fromuser charges,
rates, revenues, rentals, fees, special assessnents and receipts pledged for
the purpose.” 53 P.S. 86780-2(c)(13) (Supp. 1985). Nowhere in the Bond
Ordi nance aut horizing the Township Bonds is there a pledge of taxing power or
tax revenues, attributes of a general obligation bond. The security for the
Townshi p Bonds is the rate covenant. Hence, the opinion of bond counse

pursuant to Section 205(3) of the Debt Act is correct: “[T]he bonds or notes
have no clai mupon the taxing power or tax revenues of the |ocal government
unit issuing the bonds or notes . . .” 53 P.S. 86780-55(3) (Suppl. 1985).

Mor eover, because the Townshi p Bonds are “revenue bonds,” Section 205 was the
correct means of excluding same from nonel ectoral debt.

Li kewi se, the Limted Guaranty is a separate obligation, authorized
by a separate Township | egislative enactnment—the Guaranty O di nance. The
status of the Limted Guaranty is covered by Section 206, which authorizes
such a contingent clai mupon tax revenues to be excluded from nonel ectora



debt. This is a separate proceedi ng under the Debt Act, wholly separate from
al t hough related to, the Townshi p Bonds.

Sinply put, in the case of pure “revenue bonds,” the Debt Act
contenpl ates only Section 205 proceedings. For a “guaranty” only, such as in
the case of a guaranty of the debt of a nunicipal authority or of a separate
| ocal government unit, Section 206 proceedings along are appropriate. 1In the
case of “guaranteed revenue bonds,” in which the bonds are the guaranty are
i ssued by the same municipality, both Section 205 and Section 206 proceedi ngs
nmust be submitted. This was precisely what was done in the instant
Pr oceedi ngs.

O herwise, giving a literal interpretation to the Conplai nants’
argunent, guaranteed revenue bonds could never be self-liquidating, for
neither Section 205 nor Section 206 specifically nentions “guaranteed revenue
bonds.” The practical result would be to emascul ate those portions of the
Debt Act authorizing the guaranty of one’s own revenue issue, if insufficient
borrowi ng capacity was available. Small nunicipalities either would be unabl e
to undertake utility projects thenselves, or they would be prohibited from
provi ding additional security in the formof a guaranty, saddling themwth
hi gher interest rates, if a pure revenue issue would be sal eable at all
Neither result is reasonable nor consistent w th hundreds of approvals
previously issued by the Departnent.

Further, the Conpl ai nants have contended that the Townshi p Bonds
represent an inperm ssible “refunding” of the existing Authority bonds.

Al t hough the Townshi p Bonds may be appropriately regarded as
“refundi ng” bonds for purposes of the Internal Revenue Code, they are not such
for purposes of the Debt Act.

The purpose of the Township Bonds is to defease Authority debt and to
acquire the project now owned by the Authority. The bond issue in question is
an acquisition project and not a refunding one. Article XI of the Debt Act,
entitled “Refunding of Debt” is clearly inapplicable to the present
pr oceedi ngs.

Fifth, Conplainants have all eged that fraud and/or m srepresentation
occurred in connection with the passage of the O di nance authorizing the
Townshi p Bonds. Suffice it to say that the evidence of fraud and
nm srepresentation presented in this matter fell far short of establishing the
“clear, precise and indubitable” facts necessary to sustain a finding of fraud
under Pennsylvania |law. Rather, the evidence seens to indicate at nost a
m sunder standing as to the inplications of the O dinance underlying the
Townshi p Bonds on the part of sone Township residents There is no evidence
in this regard that would warrant the Departnent’s withholding its approval.

Sixth, it has been alleged that the O di nance of the Township
aut hori zing the Townshi p Bonds constitutes an illegal and unconstitutiona
tax. This assertion is not supported by the record.

Seventh, the Authority has raised two (2) issues with respect to the
i nvol venent of Stephen Kelly, former Chairman of the Bensal em Townshi p
Commi ssioners, in this matter.

The issue of M. Kelly's role in the decision-nmaki ng process was not
raised in a tinmely fashion. It was raised in an Arended Conplaint, as a new
i ssue, considerably after the fifteen (15) day period for filing objections to
a proceeding that is authorized by Section 901(a) of the Debt Act.

In addition, a request was nade to delay closing of the record unti
sone further efforts could be nade to conpel M. Kelly to testify (M. Kelly
is now apparently residing in Florida). The processes of the Departnent in
reviewing the Conplaints filed in this nmatter occurred over a period of many
nonths. There was anple opportunity during that period for Conplainants to
elicit testinony fromM. Kelly for production into evidence. Further del ay
was sinply not justified.




Finally, the Departnent has been requested to reopen the record in
view of the results of the recent election in Bensal em Township. Three (3)
new y-el ected comm ssi oners have subnitted statements to the Departnent
indicating their respective opposition to the takeover of the Township
Aut hority by the Township. However, the instant proceedi ngs should be
considered on their own nerits. There is no indication that the present Board
of Commi ssioners intends to change its position with regard to this matter.
Therefore, the Department has the obligation to give consideration to the two
(2) sets of Proceedings that are now before the Departnent wi thout specul ation
as to what new y-el ected local officials may do once they assunme the

responsibilities of their respective offices. Conplainants’ Petition on this
poi nt nust be deni ed.

Date: Decenber 3, 1985

M CHAEL A. DONADEE, ESQUI RE
Hearing O ficer

Chi ef Counsel

Depart nent of Community Affairs



