COVMONWEALTH OF PENNSYLVANI A
DEPARTMENT OF COVMUNI TY AFFAI RS
IN RE:
SUSQUEHANNA COUNTY
$2, 500, 000. 00 Obligation
Guar ant eed Hospital Revenue
Bonds, Series of 1995
************************************:
R LEE SMTH, et. al.
Conpl ai nant s

VS. LOCAL GOVERNMENT UNI'T
DEBT ACT - NOS. 73 & 75
SUSQUEHANNA COUNTY | NDUSTRI AL
DEVELOPMENT AUTHORI TY and COUNTY
OF SUSQUEHANNA
Respondent s

ORDER

AND NOW this 29th day of April, 1996, in
consi deration of the pleadings, and the Reports of the Presiding
Oficer filed February 15, 1996, and this date, the Petitions of
t he Conpl ainants in the above entitled matter are DEN ED,

BY THE DEPARTNMENT
Davi d Bl ack

Acting Secretary
Date Mail ed: APR 30, 1996



COMMONWEALTH OF PENNSYLVANI A
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IN RE:
SUSQUEHANNA COUNTY
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JOEL WEI SBERG ESQUI RE
Presiding Oficer

Depart nent of Community Affairs
Room 334 Forum Bui | di ng
Harrisburg, PA 17120

Tel ephone: (717) 783- 8027

| NTRODUCT! ON

The County of Susquehanna filed an Application for Approva
of a $2,500,000 guaranteed hospital revenue bond issue. Wthin
the period provided by law, two conplaints were filed asserting
the invalidity of those proceedings. The first Conplaint filed
on behalf of petitioner, R Lee Snith, was received on Decenber
14, 1995, and was docketed as LGUDA-73. A second conpl aint was
recei ved on Decenber 22, 1995, and was filed on behalf of the
sane R Lee Smith, and a number of other individuals. The second
conpl ai nt was docketed as LGUDA-75. Both conplaints raised
substantially the same issues. The County filed Mtions to
Di smss both conplaints, and, in addition, requested that the
matters be consolidated. The Mdtion to Consolidate was granted.

Oral argunent on the Motions to Dismiss was held on
February 13, 1996. In an Order dated February 15, 1996, the
Motions to Dismiss were granted as to all matters raised in the
conpl aints, except as to the question of the legality of the
publication of the notice of the neeting at which the bond
guar ant ee ordi nance was passed. In addition, the Oder of
February 15, dismi ssed the conplaints as agai nst the Susquehanna
County Industrial Devel opnent Authority, since this Depart ment
only has authority to decide issues involving the party filing
with the Department. An explanation of the actions taken in the
Order is set forth in a Report attached to said Order.

A Hearing on the remaining issue was held at 2: 00 p.m, on
March 12, 1996, in the Susquehanna County Courthouse. Al
parties were represented by counsel

DI SCUSSI ON



The Conplaints were properly and tinely filed under the
provi sions of section 901 of the Local Government Unit Debt Act
(hereinafter "Act"} , Act of July 12,1972, P.L. 781, as anended, 53
P.S. Sec. 6780-401. All matters, except for the question of the
legality of the publication of the notice of the neeting of the
conmi ssi oners passed an ordi nance agreeing to guarantee the bond
i ssue in question, were dismissed in the earlier Order in this
matter.

At the tinme of the hearing, counsel for conplainants
filed a Motion for Summary Judgment arguing that no genuine issues
of fact remain to be decided. An earlier report discusses the
denial of the Mdtion to Dismiss filed on behalf of the County wth
reference to the issue of the newspaper publication. The grant of
conpl ai nants present Motion also requires that no genuine issue of
fact remmin. Fact issues did remain before the hearing and the
Motion for Sunmary Judgnent shoul d be deni ed.

At the close of the Conplainants' case, counsel for the
County nade an oral notion dermurring to the case presented. The
notion was taken under advisement at that tine. As a Mdtion that
would term nate the case it can only be decided by the Secretary of
the Departnent. Unfortunately, with the hearing already conpleted,
t hat question is now noot.

Section 103 of the Act states:

Not withstanding any other law to the contrary, an
ordi nance required to be adopted by this act shall be advertised
not less than three nor nore than thirty days prior to enactnent.
The advertisement shall appear once in a newspaper of genera
circul ation, published or circulating in the area of the | oca
government unit.

It is acknow edged that the County published notice of the meeting
in nmore then one newspaper. The County agrees, however, that no
ot her publication took place "not |ess than three" days prior to
t he neeting.

The parties agree that the only publication that net the
requi renents of the three and thirty day time frane, was in the
Bi nghant on Press and Sun Bulletin. A newspaper that is published
within the State of New York

Section 103 specifically only requires that the newspaper
"circulate" in the area of the | ocal governnent unit. There is no
requi renment that is also be published in the area. Therefore, the
only issue to be decided is whether the Binghanton Press and Sun
Bulletin is a newspaper "in general circulation" in Susquehanna
County.

The definitions set forth in the Newspaper Advertising
Act, 45 Pa.C S. 8101, answers a portion of that question. It
defines a "newspaper of general circulation: as one which is:
i ssued daily, or not |ess than once a week, intended for
general distribution and circulation, and sold at fixed prices per
copy per week, per nmonth, or per annum to subscribers and readers
wi t hout regard to business, trade, profession or class.
Al t hough, Section 103, specifically states that its requirenments
apply, "not withstanding any other law to the contrary" clearly,
that section of the Newspaper Advertising Act that defines a
newspaper of general circulation is not contrary to the




requi renents of Section 103, and serves only to set forth a
reasoned definition of the words "general circulation". It is
clear that the Press and Sun Bulletin neets all of the requirenent
for a newspaper of general circulation and no testinmony to the
contrary was presented at the hearing.

The ultimate question, therefore, is whether the
newspaper is not only one of general circulation, but if it is in
general circulation "in the area of the |ocal government unit."
Conpl ai nants' first witness, M. Robert Chanberlain, the county
jury comm ssioner testified as to nunerous newsstands in the County
that did not carry the Press and Sun Bulletin. He al so indicated
t hat newspapers published in the City of Scranton, approxi mately 45
mles fromthe County Seat, could be obtained, but not those from
Bi nghant on, only approximately 25.nmiles away. On cross exam nation
M. Chanberlain stated his belief that the newspaper was avail abl e
in "probably naybe 60 percent of the county" (Notes of Testinony,
p. 25), and later indicated "nmaybe even 65." (Notes of Testinony,
p. 26. On direct exam nation the Conpl ai nant, Raynond Lee Smth,
a County Commi ssioner, testified that in his opinion the 60 to 65
percent figure was probably a little high, and should be about 50
percent. (Notes of Testinony, p. 47).

Bruce Klink, the controller for the Press and Sun
Bulletin, a witness for the Respondent, agreed that the newspaper
was not available in all parts of the county. (Notes of Testinony,
p. 103) M. Klink further testified that the paper had a County
circul ation of over 3,000 week day newspapers. (Notes of
Testinmony, p. 83) In addition, he indicated that each newspaper on
an average was read by two and one half individuals. (Notes of
Testinmony, p. 96) Jury Conmi ssioner, Robert Chanberlain, testified
to a County occupation listing over 27,000 individuals. (Notes of
Testinmony, p. 13)

Qur State Suprene Court discussed the question of
general circulation in a 1939 opinion in the case of Mtter v.
Swi ssval e Borough, 335 Pa. 345, 8 A.2d 167 (1939). The case
i ncluded testinony that " they had inquired at certain newsstands
seeki ng the purchase of the 'Pitcairn Express' and were unable to
purchase the sane." 335 Pa. at 350. The record al so indicated
t hat the newspaper was not published in the borough, but that it
was sold therein through mail subscriptions and ot herw se. The
hi gh court held that notw thstanding the |ack of publication within
the area of the governnent unit, and unavailability at sone
| ocations, the newspaper was clearly one of general circulation
within the area. It was found to be sufficient that the newspaper
was sold through mail subscriptions and a distribution agent.

As was true in the Matter case, there is little doubt that
t he newspaper here in question, while not read by every nenber of
the community, or available at each newsstand, is in genera
circulation within the County of Susquehanna. Although it would
have better if the County had been successful inits attenpts to
secure publication in other papers published in the County, this
failure does not cause the advertising of the neeting to be illega
under the Local Government Unit Debt Act.

Testinmony by conpl ai nants own wi t ness shows
availability to sixty to sixty-five percent of the popul ation.
Circulation records at the newspaper show a circul ati on of over
$3,000 daily papers in the County, with readers in npost areas of
the County proposed resol ution. Newspapers in a large rura




county, such as Susquehanna County, are rarely read by, or even
avail able to, the entire population of the County. Al though not
published within the County, the Binghanton Sun Bulletin is clearly
general ly distributed and avail able in the County.

CONCLUSI ON

The Conpl ai nants have failed to show evidence that the
publication of the notice of the meeting at which the bond issue
was approved fails to neet the requirenents of Section 103 of the
Local CGovernnment Unit Debt Act. The conplaints should be di sm ssed
and the bond i ssue approved.

Joel Weisberg, Esquire
Presiding Oficer

COMMONWEALTH OF PENNSYLVANI A
DEPARTMENT OF COVMUNI TY AFFAI RS
R LEE SMTH, et al.,
Conpl ai nant s

VS. LOCAL GOVERNMENT UNI'T
DEBT ACT - NO 73 & 75
SUSQUEHANNA COUNTY | NDUSTRI AL
DEVELCOPMENT AUTHORI TY and COUNTY
OF SUSQUEHANNA,
Respondent s

ORDER

AND NOW this 25th day of January, 1996, Local Governnent
Unit Debt Act Conplaints Nunber 73 and 75 are hereby consoli dated.
Argunent on the Motion to Disnmiss filed by the
Respondents as to Conplaint Nunmber 75 in the above entitled natter
i s schedul ed for Wdnesday, January 31, 1996, at 2:00 p.m in Room
321 Forum Bui |l di ng, Harrisburg, Pennsylvania, to argued with the
Motion to Disniss filed as to Conpl aint Nunber 73.

Either party may file briefs before or at the tinme of
Oral Argunent. No briefs will be received after the tine set for
Ar gunent .

BY THE DEPARTMENT:

Joel Weisberg, Esquire
Presiding Oficer



